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On 26 February 2016, following the conclusion of the 14th meeting of the UPC Preparatory 
Committee, it was announced that there will be no fee for opting out European patents from the UPC 
system.  The Committee also published its final proposal for UPC court fees and recoverable costs 
together with draft Guidelines that set out how actions in the UPC should be valued.  The ‘value’ of 
an action is relevant to both value-based court fees and the ceiling for recoverable costs. 
 
This update addresses some of the details of these proposals, including how the UPC will approach 
the valuation of a case and will also address the recently announced levels of: 

 
 Fixed court fees 
 Value-based court fees 
 Value-based recoverable cost ceilings  

 
COURT FEES 
 
Opt-out fee 
 
There will be no fee to apply for or withdraw an opt-out from the exclusive competence of the 
UPC in respect of a European patent. 
 
Fixed court fees (Court of First Instance) 
 

Procedure/Action Fixed fee 
Is a value-based fee 

also payable? 
Infringement action €11,000  
Counterclaim for infringement €11,000  
Action for declaration of non-infringement €11,000  
Revocation action €20,000 
Counterclaim for revocation  €11,0001 
Application for provisional measures  €11,000 

 
Fixed court fees (Court of Appeal) 
 

Appeal Fixed fee 
Is a value-based fee 

also payable? 
Appeal in respect of an action for infringement  €11,000  
Appeal in respect of a counterclaim for infringement  €11,000  
Appeal in respect of a declaration of non-infringement €11,000  
Appeal in respect of a revocation action €20,000 
Appeal in respect of a counterclaim for revocation No extra fee 
Appeal in respect of provisional measures €11,000 

                                                 
1 The fixed fee for a revocation action will be the same as the fee for an infringement action, subject to a fee 
limit of €20,000. 
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Value-based fees (Court of First Instance and Court of Appeal) 
 

Value of 
proceedings 

Value-based fee  Value of 
proceedings 

Value-based fee 

≤ €500,000 €0  ≤ €8,000,000 €52,000 
≤ €750,000 €2,500  ≤ €9,000,000 €58,000 
≤ €1,000,000 €4,000  ≤ €10,000,000 €65,000 
≤ €1,500,000 €8,000  ≤ €15,000,000 €75,000 
≤ €2,000,000 €13,000  ≤ €20,000,000 €100,000 
≤ €3,000,000  €20,000  ≤ €25,000,000 €125,000 
≤ €4,000,000 €26,000  ≤ €30,000,000 €150,000 
≤ €5,000,000 €32,000  ≤ €50,000,000 €250,000 
≤ €6,000,000 €39,000  > €50,000,000 €325,000 
≤ €7,000,000 €46,000    

 
Other aspects of UPC court fees 
 
 Only one fixed fee and, if applicable, one value-based fee shall apply in an action regardless 

of the number of claimants, defendants or patents. 
 Small enterprises and micro-enterprises2 are entitled to pay only 60% of fixed and value-

based fees. 
 If an action is heard by a single UPC judge, the party liable for the court fees will be 

reimbursed by 25%. 
 Withdrawal or settlement of an action will usually entitle the party liable for the court fees to be 

reimbursed a proportion of the fees: 
o 60% reimbursement if the action is withdrawn/settled before the conclusion of the 

written procedure 
o 40% reimbursement if the action is withdrawn/settled before the conclusion of the 

interim procedure 
o 20% reimbursement if the action is withdrawn/settled before the conclusion of the oral 

procedure 
 Fees that ‘threaten the economic existence’ of a party may be wholly or partly reimbursed. 

 
RECOVERABLE COSTS 
 
In the UPC, the general position is that the reasonable and proportionate legal costs and other 
expenses incurred by the successful party are recoverable from the unsuccessful party, unless equity 
requires otherwise.  However, there is a limit on the costs which are recoverable, which is determined 
by the value assigned to the proceedings:  
 

Value of 
proceedings 

Ceiling for 
recoverable costs 

 Value of 
proceedings 

Ceiling for 
recoverable costs 

≤ €250,000 up to €38,000  ≤ €8,000,000 up to €600,000 
≤ €500,000 up to €56,000  ≤ €16,000,000 up to €800,000 
≤ €1,000,000 up to €112,000  ≤ €30,000,000 up to €1,200,000 
≤ €2,000,000 up to €200,000  ≤ €50,000,000 up to €1,500,000 
≤ €4,000,000 up to €400,000  > €50,000,000 up to €2,000,000 
  

 
 

                                                 
2 As defined in Title I of the Annex of the Recommendation of the European Commission No. 2003/361 of 6 
May 2003. 
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Other aspects of recoverable costs 
 
 The costs ceilings apply to each instance of proceedings in the UPC regardless of the number 

of parties, claims or patents concerned. 
 In the case of a partial success, the ceiling will be adjusted to correspond to the proportion of 

success of the successful party. 
 The UPC can, upon request, in limited circumstances (for example where the case is 

particularly complex or involves the use of multiple languages) and taking into account the 
financial capability of all the parties, raise the costs ceiling: 

o By up to 50% in cases valued at up to and including €1,000,000 
o By up to 25% in cases valued between €1,000,000 and €50,000,000 
o By up to €5,000,000 in cases with a value of more than €50,000,000 

 The UPC can also lower the ceiling applicable to a party where the economic existence of the 
unsuccessful party would be threatened.  This may be particularly applicable to micro-
enterprises, SMEs, non-profit organisations, universities, public research organisations or 
individuals. 

 Any request to raise or lower the ceiling should be made before the closure of the interim 
procedure.  

 
ASSESSING THE VALUE OF AN ACTION IN THE UPC 
 
Fixed court fees are to be paid at the start of a case, with proof of payment usually being required 
when the relevant pleadings are lodged. 
 
The Rules of Procedure envisage that the larger value-based fees should be paid ‘within 10 days of 
service of the order determining the value of the dispute…’ (Rule 371(4)).  However, the Fees Sub-
Group has indicated that payment of both the fixed and value-based fees should be made at the start 
of the case, based on the claimant’s own assessment of the value of the case.  It will then be open to 
the parties to seek to have the relevant value-based fee adjusted at the interim hearing such that 
some of the value-based court fee may be re-paid in appropriate circumstances. 
 
The Preparatory Committee has published draft Guidelines as to how an action before the UPC 
should be valued. 
 
In particular, the draft Guidelines make clear that the method of determining the value of the action 
should be: 
 
 As simple as practically possible. 
 In most cases, based on an appropriate licence fee. 
 Where appropriate, based on the claimant’s lost profits of the defendant’s profits gained – but 

this will normally be too complex to be determined at the beginning of proceedings. 
 Related to the summed up values of the main remedies claimed (e.g. injunction for the future, 

damages for the past), not excluding the value of other remedies claimed, where appropriate. 
 Based on any valuation agreed between the parties, if available. 

 
The draft Guidelines also set out detailed guidance and royalty calculations to determine the value of 
an action for infringement.3  Guidance is also included as to the correct approach for valuing an 
action or counterclaim for revocation.  However, as such actions do not attract a value-based court 

                                                 
3 This guidance is also applicable to actions for a declaration of non-infringement and an application for interim 
relief, although for the purposes of assessing recoverable costs, an application for interim relief that is not 
followed by an infringement action on the merits is to be valued at 66% of the value of an infringement action. 
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fee, an assessment of value is only necessary for the determination of the ceiling of recoverable 
costs. 
 
REPORT OF THE 14TH PREPARATORY COMMITTEE MEETING 
 
Further key points reported from the UPC Preparatory Committee in its most recent meeting: 
 
 The Preparatory Committee is said to be ‘on track’ to finalise all necessary work to prepare for 

the UPC system by summer 2016. 
 Several Member States intend to ratify the UPC Agreement during 2016 and it is likely that 

the UPC will enter into operation with well over the necessary number of 13 Contracting 
Member States. 

 The development of the IT system of the UPC is also said to be ‘on track’ and will continue to 
be fine-tuned prior to the start of the operation of the UPC.  The IT case management system 
will be handed over from the UK to Luxembourg in March prior to its implementation at the 
actual location of the future Registry and Court of Appeal. 

 The level of judicial salaries has been agreed by the Preparatory Committee, which also 
confirmed it was ‘close’ to launching the process of recruiting judges for the UPC. 

Please do not hesitate to contact us if you wish to discuss these issues further. 

 
Tim Powell 
T: 020 3040 8030 | email: tim.powell@powellgilbert.com 
 
Dr Penny Gilbert 
T: 020 3040 8020 | email: penny.gilbert@powellgilbert.com 
 
Dr David Lancaster 
T: 020 3040 8013 | email: david.lancaster@powellgilbert.com 
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