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Preparations for the UPC:  
the latest developments

There has been considerable progress in the preparations for the Unified Patent Court. Penny Gilbert 
and David Lancaster outline some of the most significant developments

O
n 26 February, following the 
conclusion of the 14th meeting 
of the Unified Patent Court’s 
(UPC) Preparatory Committee, 
it was announced that there 

will be no fee for opting out classical European 
patents from the system.

The committee also published its final 
proposal for UPC court fees, which will be 
based on both a fixed fee and a value-based 
fee. For example, the fixed fee will be €11,000 
for an infringement action and €20,000 for 
a revocation action. Counterclaims for either 
revocation or infringement will both attract a 
fixed fee of €11,000. Value-based fees range 
from zero for cases valued at €500,000 or less 
up to €325,000 for cases valued at over €50m, 
but do not apply in respect of revocation 
actions or counterclaims for revocation. Full 
details of the fees applicable to actions in 
the UPC can be found on the website of the 
Preparatory Committee.1 

Although the fixed fee is payable when 
the action is started, it had been thought 
that the value-based fee would not be 
payable until after the value of the dispute 
had been judicially determined. However, 
the recommendation adopted by the fees 
sub-group is that the claimant pays the value-
based fee at the outset based on its own 
assessment of the value of the case, with any 
necessary adjustments being made at the 
interim conference. For the most high-value 
cases this could result in a significant outlay in 
court fees at the time when proceedings are 
commenced.

Only one fixed fee and, if applicable, one 
value-based fee will be payable regardless 
of the number of claimants, defendants 
or patents. Small enterprises and micro-
enterprises2 will qualify for a 40% reduction 
in court fees. In addition, court fees may be 
partially reimbursed in the event that an action 
is heard by a single UPC judge or if the case is 
withdrawn or settled before the conclusion of 
the oral procedure. Court fees that ‘threaten 
the economic existence’ of a party may be 
wholly or partly reimbursed.

Recoverable costs
In the UPC, reasonable and proportionate 
legal costs and other expenses incurred by 
the successful party are recoverable from the 
unsuccessful party, up to a ceiling. The ceilings 
for recoverable costs have now been published 
and range from up to €38,000 for the lowest 
value cases to €2m for cases valued in excess 
of €50m.

Valuing cases in the UPC
As the value of a case determines the size of 
both the value-based fee and the ceiling for 
recoverable costs, the committee has also 
published draft guidelines setting out the 
principles that should be applied. In most 
cases, this will be a valuation based on an 
appropriate licence fee.

Judicial salaries
It has been reported that the net salary for a 
judge in the UPC Court of First Instance will be 
€11,000 per month (€132,000 per annum). 
The net salary for a judge in the UPC Court of 
Appeal will be €12,000 per month (€144,000 
per annum). Full details of the package on offer 
to prospective UPC judges (including pension 
and other allowances) remain the subject of 
negotiation. However, it is expected that the 
terms of employment for UPC judges, together 
with details regarding the process of recruiting 
judges to the UPC, will be announced in the 
coming months. 

Ratification of the agreement
Before the UPC can come into effect, the UPC 
agreement must be ratified by at least 13 
contracting member states, including Germany, 
France and the UK. France ratified the UPC 
Agreement in March 2014. 

In Germany, parliamentary consent to 
ratification is now unlikely before November 
2016. This would mean that the earliest date 
for the start of the new system would be six 
months later, in around May 2017. 

In the UK, the draft secondary legislation 
that will implement the UPC system in the UK 
has now been published.3 The UK Intellectual 
Property Office has suggested that the 
referendum on EU membership scheduled for 
June 2016 will not delay ratification in the UK, 
although this remains to be seen – as does 
the potential consequence of any negative 
referendum decision.

While preparations for the new court system 
are clearly accelerating, there are still hurdles to 
jump before the expected 2017 start date. In 
the meantime, potential users of the system are 
eagerly awaiting further announcements from 
the preparatory committee on the next steps.

Footnotes
1.  https://www.unified-patent-court.org/news
2.  As defined in Title I of the Annex of the 

Recommendation of the European Commission 
No. 2003/361 of 6 May 2003.

3.  The patents (European patent with unitary effect 
and Unified Patent Court) order 2016.
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